Red Lion Insurance

APPROPRIATE LIABILTY INSURANCE FOR THE MEDICAL DEVICE SALES INDUSTRY
For medical device distributors and sales representatives the risk of being drawn into a medical malpractice lawsuit is real.

When I ask medical device sales reps if they have specific insurance to cover them for such eventualities the answer I usually receive is “The Company looks after it.”  
I’m not entirely sure what that means. Which company?  The distribution company or the upstream device provider? How do you know?

In an effort to get the largest possible settlement for the injured party as many parties as possible will be named. Even if the medical device rep is not culpable the expense of fighting off the claim can be an enormous financial drain for the distributor.

Indemnity clauses in the distribution contract: What do they say?
It is important to consider that the contract has been drafted by the device company and not the distributer; so the device company will be very careful to look after its own interests.

The typical distribution contract between the product provider and the sales organization will contain indemnity clauses. These usually state that the company will hold the distributor harmless from any claim that is made in respect of the medical device itself. 
However, these contracts will usually state that the distributor must bear responsibility for its own negligence.  The distributor is also obliged to indemnify the device company for any “negligent acts of the distributor.”  The medical device company will not be held responsible or liable for negligence or misconduct of the distributor.

The distributor is held responsible for the manner in which it performs its duties. The distributor therefore is responsible for its own negligence and conduct.  To protect itself the distributor should have in place its own liability insurance policy.
Similarly any independent subcontractor to a distributor needs to be careful and understand clearly whether or not there is protection provided by the company he subcontracts for.

Different types of Liability Insurance

Liability insurance comes in many forms and many things are not covered.  Medical device distributors especially need to be sure they have the right kind of liability policy.

Many are often under the common misconception that a Comprehensive General Liability policy will provide all the coverage they need.  In spite of its name, it will not.

General Liability only covers common negligence. A general liability policy will not respond if a medical device sales rep is named in a med mal lawsuit. A general liability policy will contain an exclusion for professional liability claims.
A Professional Liability policy (also often referred to as Errors and Omissions insurance or Malpractice insurance) provides coverage for claims arising out of services provided to clients. This type of insurance policy, when written correctly, will provide the medical device rep with protection in the event of being named in a malpractice action.  
Some specialty insurance brokers will be able to arrange a Combined General Liability/Professional liability policy. A good broker will work to tailor coverage to the needs of the distributor such that the most comprehensive protection is provided at a fair price. This type of business is written only by a few specialist insurance carriers. 

 There are other types of liability policies that will provide coverage for additional risks. Employment Practices Liability, Management Liability and Data Security Liability are just a few that come to mind. The need for this additional coverage is dependent upon the business of the firm and its risk.  Again, a good broker will provide advice in this regard. 
How does the distributor know exactly what he needs?
The business of a distributor is to distribute.  Chances are the distributor has little expertise when it comes to insurance. The distributor should consult a broker which specializes in the field. 
A broker is obliged to act on behalf of the buyer (as opposed to an insurance agent who acts on behalf of an insurance company).  The distributor will need to provide an outline of his business including the sales volume.  A copy of the distribution agreement will also need to be provided.  With this information the broker will work with underwriters to understand any division of responsibilities and obtain the most appropriate price and form.
Red Lion is a specialist in liability insurance and arranges broad insurance coverage for medical device distributors.  Contact us for further details.
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